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Executive Summary 

Collaboration between government, non-governmental organizations, international organizations, 

donors and researchers is critical to reviewing the proposed Hate Crimes and Hate Speech Bill. This 

policy brief presents a framework for bringing together sectors to take an empirical-based approach 

to reviewing existing complexities of crafting legal frameworks and criminalising hate speech and 

hate crime.  
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Introduction  

The Prevention and Combating of Hate Crimes and Hate Speech Bill (Hate Crimes and Hate Speech 

Bill) came into being in response to increasingly reported occurrences of hate crimes and hate 

speech across South Africa. Hate speech and related crimes, continue to be an underbelly of our 

society despite the Constitution’s clear commitment to non-racialism, non-sexism, and protection of 

human rights. Hate crimes have contributed largely to the imbedded fractures prevalent in the South 

African society while also significantly contributing to the shaping of the political culture, especially 

through influencing public perception on migration and xenophobia. 

 

There has been an ambivalent attitude towards the reporting of hate crime especially against 

LBGTIQ+ persons. Legislation against hate crime – usually aimed at the group of people, and other 

related crime – will place motive attacks on individuals belonging to these groups and will eventually 

elevate these crimes. Though the bill was tabled in 2014, seemingly nothing has been done to fast-

track its legislation. As a result, the bill has caused frustration due to its lack of success in preventing 

and prosecuting hate crime and hate speech. A high number of reported cases of racially motivated 

hate crimes, which sparked outrage, have since contributed to the development of multi-stakeholder 

dialogues on the seriousness of hate crimes.  

 

Monitoring and recording of hate-related incidences is important for the categorization of hate crime- 

this will elevate these crimes and place motive behind hate-related crime. There needs to be clearly 

defined research and guidelines for responding to hate crimes. Also, advocacy can be used as a 

catalyst for hate crime legislation.   

 

Context and importance of the problem 

Racism and radical discrimination are all too frequent in our society. To this end, there is limited and 

inconsistent documentation of hate crimes, which makes these crimes difficult to combat.  Despite 

various advocacy efforts by civil society organisations; empirical research and expertise, thorough 

documentation in addressing hate crimes is lacking across the country1. Thus, legislation of the hate 

crime and hate speech bill will contribute to eradicating not only racism, but all forms of 

discrimination, including hate speech.   

 

                                                      
1 Press Release: Hate Crimes Abound across South Africa, the Hate Crimes Working Group. 
http://www.justiceforum.co.za/pdf/Hate_Crimes_Abound_across_South_Africa_but_are_Poorly_Documented.pdf. Accessed 
date: 17 March 2019. 

http://www.justiceforum.co.za/pdf/Hate_Crimes_Abound_across_South_Africa_but_are_Poorly_Documented.pdf
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A hate crime is defined as ‘a criminal act committed against people, property, or an organisation 

that is motivated in whole or party by prejudice because of the group to which the victim belongs2. 

Examples of hate crimes in South Africa include sexual orientation and gender-based violence 

against Lesbian, Gay, Bisexual, Transgendered or Intersex (LGBTI) persons; religious victimisation; 

and violence against foreign nationals.   

 

The Constitution prohibits all forms discrimination based on race, gender, disability and sexuality; 

however, this has proclivity to ignore overlapping differences. The Hate Crime and Hate Speech Bill 

therefore takes into consideration the intersectionality of the social characteristics that make up 

one’s identity.  Thus, there is a serious  need for a specific bill to deal with hate crime and hate 

speech, for example,  when a lesbian women is murdered, data collected through legislation of the 

hate crime will indicate the hot spots, and also contribute to ways to change policy and  response 

to the crime. Although it is difficult to prove that a crime was motivated by hatred if a characteristic 

associated with an individual or with the group with which the individual is affiliated with. In most 

cases the words used by the perpetrators during the attacks are indicators of the reasons for the 

attacks.  

 

There is a need for a piece of legislation that will hold perpetrators of hate crimes accountable and 

provide ways to monitor efforts and trends in addressing hate crimes3. The bill, therefore, aims to 

provide for the offence of hate crime and the offence of hate speech and the prosecution of persons 

who commit those offences. Due to the complex and sensitive nature of the bill, passing legislation 

has taken time. Initially, the hate speech provision of the bill was not going to be included because 

of the complications that can arise, in terms of its formal adoption and application in relation to issues 

pertaining to freedom of religion and freedom of speech. The piece of legislation has since been 

open for public comments in 2016. Currently, legislation of the bill is the only way to deal with racism 

and other forms of discrimination.  

 

Critique of policy option(s) 

 The Hate Crimes and Hate Speech Bill only addressed symptomatic issues, such as racial 

slurs or attacks on non-nationals, and not the root causes that underpinned crimes motivated 

by prejudice or hate. 

                                                      
2 See Press Release: Hate Crimes Abound across South Africa, the Hate Crimes Working Group. 
3 The Prevention and combating of Hate Crimes and Speech Bill, Department of Justice and Constitutional Development, 2018. 
http://www.justice.gov.za/legislation/hcbill/hatecrimes.html. Accessed date 17 March 2019.  
 

http://www.justice.gov.za/legislation/hcbill/hatecrimes.html


4 | P a g e  
 

 Hate crime data is gathered haphazardly by different organisations to address their unique 

needs, which unfortunately impairs the presentation of coherent and conclusive data to 

government 

 The hate speech bill came under a large amount of public scrutiny primarily because of the 

large number of characteristics which are now covered under ‘hate speech’. This allows for 

the protection of only four specified criteria including race, ethnicity, gender or religion but the 

bill protects seventeen criteria including, culture, belief, occupation and gender identity. This 

has led to several civil society groups cautioning that even petty insults could lead to trouble 

with the law.  

 

 

Policy recommendations 

 Develop guidelines for recording, monitoring and responding to hate crimes. 

 The Hate Crimes Working Group developed a multi-sectoral draft monitoring form to capture 

data across several hate categories, including nationality, sexual orientation, race and 

ethnicity. This standardised form is needed to collate available data and monitor the extent 

of hate crimes in various sectors, to increase government’s awareness of the types of hate 

crimes occurring in South Africa and improve policy and strategies for addressing hate 

crimes.  

 Avoid a ‘hierarchy of hate’- it’s not about ‘foreign nationals’, nor is it about ‘black lesbians’ 

only, nor about ‘LGBTIQ+’, or whomever makes the most noise about their victimisation. 

 Research should incorporate context (the ‘how’, ‘when’ and’ by whom’) if accurate useful 

information is to be gained. 

 Getting the Hate Crimes and Hate Speech Bill passed as law. 

 It is important for civil society not to operate in isolation from each other. This is vital in order 

to ensure that all those who are potentially affected by hate crimes are included in the 

development of the bill. In this sense, the proposed legislation will relate to a scope of those 

whom are highly to be adversely affected by hate crimes, including: LGTBTIQ+, non-

nationals, and sex workers.  

 South Africa needs to ensure that its proposed hate crimes legislation complements and 

aligns with international law, regional and global multilateral initiatives. South African policy 

makers and civil society will have to review the Hate Crimes and Hate Speech Bill in terms 

of the international treaties that South Africa has ratified; as well as acknowledge 

recommendations from multilateral bodies such as the United Nations Human Rights Council 

and the African Court on Human and People’s Rights.  



5 | P a g e  
 

 

                 

The analysis and recommendations included in this Policy Briefing do not necessarily reflect the view of 

SALO or any of the donors or conference participants, but rather draw upon the major strands of 

discussion put forward at the event. Participants neither reviewed nor approved this document. The 

contents of the report are the sole responsibility of SALO, and can under no circumstances be regarded 

as reflecting the position of the donors who provided financial assistance for this policy dialogue session. 
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